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Background 

• Financing dominated by US and UK law firms 

• Inspiration from practice in New York and London 

• New York law and English law prevalent 

• Experienced and efficient courts in New York and London 

• Copied in other jurisdictions – irrespective of quality of courts 

• Documentation in English – irrespective of governing law 

• Scepticism towards arbitration in the financial industry 
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Scepticism towards arbitration 

• Seen as “equitable” rather than “legalistic” dispute resolution 

• Summary judgments and default judgments may not be available 

• Disclosure and discovery of documents may be difficult 

• Interim relief may not be available 

• Limited number of contractual disputes 

• Unnecessary for a monetary claim 
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But the reality is different 

• Arbitrators can provide an entirely “legalistic” dispute resolution 

• Accelerated time-lines may be available in arbitration,  

anyhow generally a quicker procedure than in a court 

• Evidentiary rules are converging 

• Arbitral tribunals have broad powers to grant interim measures,  

can be granted by “emergency arbitrators” 

• May be possible to reserve the right to go to court with a monetary 

claim which is undisputed and due  
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Important advantages with arbitration 

• Possible to ensure experienced arbitrators – both law and industry 

• Neutral choice in an international context 

• Proceedings are private and confidential  

• Flexible procedural rules – choice of language, use of experts, etc. 

• Not subject to appeal – normally quicker and cheaper 

• The New York Convention makes an award enforceable  

in 157 jurisdictions 

• Brexit may make UK judgments unenforceable in the EU 
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2013 ISDA Arbitration Guide 

• Guidance on use of arbitration clauses in ISDA Master Agreements 

• Broad consultations prior to issuance 

• Range of model clauses together with introductions to them 

• ICC, LCIA, AAA-ICDR, HKIAC, SIAC, Swiss, P.R.I.M.E. 

• Easy to adapt for other rules, e.g. SCC 

• Opened the eyes of many for arbitration in financing transactions 

• Disputes often very technical – product terms, valuations, etc. 
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P.R.I.M.E. Finance 

• “Panel of Recognised International Market Experts in Finance” 

• Established in The Hague in 2012 

• Arbitration rules adapted for complex financial disputes 

• A diverse panel of over 130 legal and financial experts 

• Focus on derivatives disputes 

• Educational resource 

• Cooperation with the Permanent Court of Arbitration (Peace Palace)  

for administration of cases 
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A typical financing transaction 

• Many parties and many agreements 

• Several lenders together with an agent who represents them 

• Several borrowers in the same group of companies 

• Different types of security provided by the borrowers 

• Cross-guarantees by the borrowers for their respective obligations 

• Issues relating to financial assistance and corporate benefit 

• Subrogation-rights among the borrowers 

• Loss-sharing among the lenders 
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A typical financing transaction 
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A complex web of relations 

• Debt under several agreements 

• Often layering between different categories of creditors 

in an intercreditor agreement 

• Numerous separate security agreements 

• Results in several groups of stakeholders: 

– Senior creditors and agent 

– Junior creditors 

– Debtor parties: borrowers and providers of security 
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Avoiding complete chaos 

• Each agreement could result in a separate arbitration proceeding 

with its own tribunal 

• A party may deliberately want to frustrate enforcement by creating 

multiple parallel proceedings dealing with different aspects 

• Too many parties and aspects in the same proceeding may increase 

complexity and be very time-consuming 

• One group of stakeholders may not want to involve the other 

stakeholders in their internal disputes 
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A structured solution 

• The “main” arbitration clause in the senior credit agreement 

• References to this clause in the other agreements 

• All arbitrators appointed by the relevant institute 

• Request for arbitration communicated will all other parties, allowing 

them to also initiate arbitration within a stipulated time period 

• The initial tribunal empowered to deal with cumulation of proceedings 

• All proceedings cumulated unless the initial tribunal decides 

otherwise – guidelines in arbitration clause 
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Different “buckets” for proceedings 

• The parties agree that disputes among them may be handled in 

separate proceedings, as determined by the initial tribunal 

• Disputes between creditors and debtor parties 

• Disputes among one group of creditors 

• Disputes between different groups of creditors 

• Disputes among debtor parties 

• Other constellations  
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